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Dear ACID member

As ACID celebrates its 10th anniversary this month —

a decade of fighting design theft and helping designers protect
their sweat equity - | am filled with a strange mix of optimism
underpinned, as always, by intense frustration!

Optimistic that we are still standing, that the fight goes on and
key influencers from all industry sectors as well as Government
are acknowledging our work. ACID is no longer a small lobbying
group but a powerful and influential organisation working to
help protect and nurture the UK’s tremendous design talent.
Frustration — because copying is still rife, China remains a threat
and design theft has still not been given criminal sanctions.

When [ look back over the past 10 years and review what we
have achieved it has been monumental and now we are
stepping up a gear for the next decade — more ACID accredited
exhibitions, media supporters, alignment with trade
associations, government lobbying and new initiatives to help
all our members protect their designs and capitalise on their IP
We launched our latest service ‘Mediate to Resolve’ earlier this
month to provide designer/manufacturers pan industry with a
real alternative to litigation. Mediate to Resolve is a first for the
UK design industry and will be an invaluable cost-effective and
time- effective benefit to ACID members and non-members.

Having lobbied for many years for a Minister for Intellectual
Property, we are delighted by the appointment of Baroness
Morgan of Drefelin who has already endorsed our mediation
initiative. We also hope the Minister will take up the mantle of
design protection and fight on ACID's behalf for an
improvement in design laws. Government lobbying is one of
ACID’s core activities on behalf of our membership and rest
assured we are prepared to roll up our sleeves and shout very
loudly in order to be heard in the hallowed corridors of
Westminster!

We still have a huge task ahead to help IR protect, educate and
deter and we are already setting out our stall for the next
decade! What will it include? Enhanced membership benefits —
Mediation, fast track design registration, continued free use of
the ACID design data bank but improved via the facility of
digital deposits, the launch of an IP educational programme
specifically targeted at 3rd year students within design faculties,
a review of exemplary damages which are dissuasive, addressing
the disparity between copyright owners and design right
owners, promotion of corporate responsibility compliance —

i.e. IP respect .....and so the list goes on, and grows by the day!

A heartfelt thank you to all our members, affiliates,
partners and press who have supported ACID

over the last decade,

as | said in our birthday

celebration speech -

Roll on the next 10 years,

we still have work to do!

Best wishes and safe
trading!

Dids Macdonald,
Chief Executive of ACID

AO©ID

ANTI COPYING IN DESIGN

Linda
Relph-
Knight

Editor of

Design Week

www.designweek.co.uk

ACID realised early on that it was important to use every
available platform to communicate its message across the
different industry sectors it represents and in order to do this
we decided that relationships needed to be established with
leading publications who would publicly support the
organisation's aims and objectives. Linda Relph Knight was the
first editor to put the full weight of Design Week behind ACID.

t is hard to believe that ACID is only
ten years old, such has been its
impact in combating copyright theft.

Its ceaseless campaigns to this end have
heightened awareness across the business
community, particularly within retail, to an
extent that we see far fewer rip-off designs on
the market. By appealing to the better nature
of top retailers, for example, it has helped to
set a standard on the high street.

Where copyright infringements do occur,
designers at the smaller end of the scale are
better informed, thanks, in part, to ACID's
efforts, and more confident about taking on
the big company.

Most importantly, it has advised younger
designers, so often preyed upon in the past by
unscrupulous visitors to graduate shows in
search of cashing in on their ideas. By raising
their awareness of the value of their designs
and their legal rights regarding them, it has
helped to change the perceptions of a whole
generation of designers — and boost their self-
confidence in the process.

This is particularly the case with 3D design,
when designers set up as sole traders batch-
produce their wares as a way of kick-starting
their careers and establishing their brand. In
the past, even reputable retailers have been
guilty of ‘borrowing’ the ideas for mass-
production as own-brand lines. But the same
scenario can occur with graphics, printed
textiles and digital design.

The importance of protecting intellectual
property rights can’t be overstressed. Not only
can sole-traders protect their ideas from
pillaging bigger businesses, designers working
more commercially can earn extra cash by
controlling the assignment of copyright to the
client and have a say in how their designs are
used — a vital part of building and protecting
your reputation. If, for example, the contract
states that the use of a particular image is
limited to packaging for a project, the client

e -

can't use it in, say, advertising or other
promotions unless the designer agrees to
extend the assignment, invariably for an
additional fee.

Of course, it isn't always easy to say no to a
client. A designer has to be brave to do that.
But an awareness of your rights gives you a
head start in negotiating favourable terms.
And it cuts both ways. Having a clear
understanding from the outset, expressed in
the contract, is likely to foster mutual respect
between client and designer and this
inevitably leads to better work being
produced.

There are instances where reason doesn’t
prevail and litigation ensues. This is rarely
desirable, for though ACID interventions have
shown that David can still beat Goliath in
court if right is on his side, the time and cost
involved in legal action isn’t always fully
compensated for in the settlement.

The inclination of creative people is to create
new things and courtroom experiences can
be stifling.

It is far better to try to mediate with the
offending party than to take the case to its
conclusion and ACID has had considerable
success with this.

As global markets continue to grow,
intellectual property rights are set to
become an even bigger issue. Being
aware of them is half the battle for
designers, but having a champion like
ACID is set to ease the pain!
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NATIONAL
NETWORK OF
MEDIATORS

ACID’s National network
of Accredited Mediators
offer a wealth of
intellectual property
dispute resolution
experience. Their mix of
negotiation style and skill
provides a comprehensive
service to those seeking
mediation as a real
alternative to litigation.
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Dids Macdonald

Peter Back

Bill Marsh

mediation
a real alternative
to litigation >

Page 5

IN@OIEBY A C/D LAUNCHES MEDIATE TO RESOLVE -

A FIRST FOR THE UK CREATIVE INDUSTRIES!

MEDIATE
to RESOLVE

AOID

ANTI COPYING IN DESIGN

ased on the organisation’s
Bextensive experience handling

mediations (ACID has handled
over 2000 grass roots mediations at
exhibitions with less than 30% requiring
further legal intervention) ACID plans to
make mediation both accessible and
affordable to both ACID members and
non-members. The Mediate to Resolve
panel, chaired by former Appeals Court
Judge Sir Jonathan Parker, provides both
ACID members and non members with a
countrywide network of leading
accredited mediators, skilled in dispute
resolution within the design industry.

As a Judge, | have seen all too often how
parties to a dispute can become locked into
litigation when mediation at an early stage
might well have resulted in a satisfactory
compromise. Having regard to the
inevitable cost, time and stress of litigation -
to say nothing of the risk of losing the case -
mediation must always be worth a try which
is why | am so committed to the concept of
mediation.’

Many organisations are not familiar with the
stages of the mediation process and ACID is
frequently asked, "What is mediation and
how does it work?"

How mediation works

Mediation is a confidential meeting between
two parties who are in dispute but who
retain control over the outcome. They are
guided through the process by a skilled
mediator who will use his or her expertise to
restore or rebuild a harmonious relationship
but has no authority to impose an outcome.

‘MEDIATE TO RESOLVE’ is a National mediation scheme for
designer/manufacturers, pan industry, offering mediation as a
real alternative to litigation in intellectual property disputes.
Endorsed and supported by Baroness Morgan of Drefelin,
Minister for Intellectual Property, ACID’s Mediate

to Resolve service provides a highly cost effective and time
effective route to dispute resolution bringing parties together
with the support of @ mediator to resolve alleged copying
complaints whilst avoiding legal intervention.

I am a firm supporter of mediation as an
affordable way for companies to resolve their
disputes. The UK-IPO is keen to raise awareness of
the availability of mediation and its benefits,

and we welcome this initiative from ACID.

Baroness Morgan
Parliamentary Under Secretary of State for Intellectual Property

These days the demands on businesses to
succeed and grow are severely hampered by
the increase of intellectual property
infringement. Taking action against those
who seek the fast track to market through IP
theft places huge fiscal and time restrictions
on the day-to-day running of organisations.
ACID has spent the last decade encouraging
parties in disputes to seek mediation sooner
rather than later and Government is now
sending a strong message to judges to look
more favourably on disputing companies
who seek mediation prior to any Court
applications.

Dids Macdonald, ACID’s CEO, has been an
outspoken advocator of mediation since the
organisation’s launch in 1998. ‘So often
mediation can result in realistic out of court
settlements therefore avoiding potentially
costly and often inflammatory legal disputes.
Mediation, as an alternative to litigation can
also result in commercial agreements being
brokered. | know of many designers who
have walked away from mediation with a
royalty or licence agreement in their pocket
rather than a hefty legal bill.”

‘ ‘ As a Judge, | have seen
all too often how parties
to a dispute can become
locked into litigation
when mediation at an
early stage might well
have resulted in a
satisfactory compromise.

Sir Jonathan Parker
former Appeals Court Judge

Giowers Foview
nf | =i Tl Fropess

Gowers Review of Intellectual Property,
Recommendation 43:IP Enforcement

‘ ‘ Strengthen Practice

i o Directions to provide
ACID's prime objective is to help
designers appreciate and protect their IP
equity. Much of the UK's excellent design
talent is being sucked dry by high street
copycats and many
designer/manufacturers can’t afford to
fight their case through the courts when
their products are ripped off. ACID’s
objective is to ensure that every designer
in the UK understands the value of their
IP rights, the multiple benefits of
mediation and has access to our Mediate
to Resolve service.

greater encouragement
for parties to mediate,
in particular this should

raise the profile of
mediation with
Judges

ACID was commended by Andrew Gowers
as one of three private sector initiatives
which stand out as good examples of ways
in which public and industry awareness
about IP can be increased.

e -
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ACID would like to congratulate ACID members
Dominic and Frances Bromley of Scabetti on

their success in reaching the shortlist for the
Grand Designs Best Lighting Product 2008

with their Shoal284. Frances commented

‘We were pretty taken aback with the short listing,
it’s so flattering to be listed amongst the best in
the industry’.

This success comes hard on the heels of their
award winning installation Shoal1672 at last
year's 100%Futures at Earl’s Court in London
and the subsequent installation of Shoal at
Rick Stein’s Padstow Restaurant in January.
Frances commented ‘Since Shoal’s release last
September we've been overwhelmed by the
international response to our work. Meeting
Jill Stein at 100%Design and then installing a
bespoke Shoal1012 at the Seafood Restaurant
was really exciting for us. We've been so busy

since, we've not even had a chance to take
them up on their offer to dine!’

Scabetti has been a member of ACID since

Dominic started the business in 1999. His

collection has grown from the first candlestick

and amoeba dish to a strong collection of

sculptural works. ‘Having the clout of such a strong organisation
as ACID protecting our design work has always been really
important to me’ quotes Dominic. Based in Leek, Staffordshire,
Dominic, now working with his wife Frances, (an experienced
product designer), are concentrating on pieces made from bone
china and the effect of light on this fine translucent material.
Their work illustrates their focus on the sculptural form and
making sculpture more accessible. Their collection can be seen at
www.scabetti.co.uk

What's in a name?

A LOT IT WOULD APPEAR!

YAHOO FIGHTS BACK ON ALLEGED TRADE MARKS USE BY
SPONSORED LINKS TO ATTRACT BUSINESS BUT BEWARE
OF THE PITFALLS sarah Birkbeck of DMH Stallard reviews the case.

The case provides some helpful clarification on the limits of the rights of a
trademark owner and whether the use of keywords in online search engines
for sponsored search results amounts to trademark infringement.

Mr Wilson (W), owner of the "MR SPICY" Community trade mark,
complained that sponsored links to a well-known supermarket and a price
comparison website appeared whenever a user typed "MR SPICY" into
Yahoo!'s UK search engine. W argued that by doing this Yahoo! had
infringed his trademark rights.

Yahoo! argued that the sponsored links appeared due to matching
technology which responded to the input of the words "MR SPICY". The
advertisers whose sponsored links appeared had not purchased "MR SPICY"
as a keyword but had bid on related keywords, such as "spicy".

Yahoo admitted that entering the term "MR SPICY" could trigger adverts for
companies that had sponsored the word "spicy" but argued that they had
not "used" W's trademark and that any use by Yahoo! did not amount to
"trademark use".

In his decision Mr Justice Morgan held that:

1. The trade mark was not used by anyone other than the user who
entered the words "MR SPICY" into the search engine;

2. Yahoo! had only responded to the use by the user and this did not
amount to use of the trade mark by Yahoo!. It was held this would even
be the case if advertisers had bid on the keyword "MR SPICY";

3. Even if there was use by Yahoo!, it was use of the English word "spicy"
and not "MR SPICY"; and

4. Even if there was use of "MR SPICY" by Yahoo!, such use was not use
"as a trade mark" following the ECJ case in Arsenal Football Club plc v
Reed whereby the proprietor of [a trademark] cannot prohibit the use of a
sign identical to his trade mark if that use does not affect his own
interests as owner of the trademark.

Summary judgement was given in favour of | % # 5 =T - I

Yahoo! and W did not appeal the decision. = U IRILEND

—o—
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4 BHS SETTLE

DESIGN DISPUTE
WITH PORTA
ROMANA

Despite BHS denying infringement
of ACID member Porta Romana’s
lamp bases, the high street retailer
and Porta Romana have negotiated
a settlement. BHS have been
allowed to sell off their remaining
stock and have undertaken to
withdraw the product and give a
commitment not to have further
look alike lamp bases produced.

ACID (Anti Copying in Design) member,

Porta Romana are leaders in the field as
glassware table lamp designers, supplying to
the very top end of interior design worldwide.
Naturally, they were shocked to discover
remarkably similar looking lamp bases to their
award winning distinctive bronze and nickel
designs in BHS stores in June 2007. Porta
Romana immediately called the ACID specialist
IP helpline and spoke to Niall Head Rapson of
ACID Accredited law firm McDaniel & Co who
confirmed that he believed there was an
alleged infringement of their design right.
Niall wrote to BHS who removed the look alike

Porta Romana’s

lamp base and right
the remarkably similar
BHS table lamp

products and, after a period of negotiation
settled the dispute.

Andrew Hills of Porta Romana said
following the settlement, "We invest so
much into the design of our products which
all have distinctive character and we will not
hesitate to take similar action in the future if
we feel that our design equity is being
eroded".

ACID comment, "Fortunately companies like
Porta Romana always keep a compelling
design audit trail to be able to substantiate
their design ownership. All of their new
designs are logged in the ACID Design Data
Bank, a free service to members".

ACID ACTION AT AMBIENTE FRANKFURT

Pat Dawson of A©ID member Creative
Tops discovered that Peter Hunt,

Katy Hackney, and their new company,
GeOlivia, were displaying product
catalogues at the recent Ambiente fair
which had been produced using
Creative Tops’ own CAD (Computer
aided design) shapes.

Creative Tops also learnt that their customers had
been contacted with offers to undercut their
prices. Following a call to Mark Heritage of
Hammonds’ Manchester IP department via the
ACID legal hotline, Mark immediately called Hosea
Haag of Hammonds’ Munich IP department. As the
fair continued over the weekend, Hosea worked
with Creative Tops to gather further information
and instructions and to write and finalise required
court briefs and affidavits. Creative Tops issued an
oral warning to Peter Hunt and asked that he sign
cease and desist undertakings. He refused to do so
and Creative Tops instructed Hammonds to take
court action. Hosea Haag obtained a preliminary
injunction from the Frankfurt court, ordering
GeOlivia, Peter Hunt and Katy Hackney not to
distribute and display their catalogue in Germany
as long as it contained pictures based on certain
CAD shapes.

The preliminary injunction was issued on the basis
of Hosea's brief -none of GeOlivia, Peter Hunt or

e -

Katy Hackney were heard, nor did they submit any
written statements to the Court. While the
preliminary injunction is not a final decision under
German law, it was served at the fair on Tuesday
12 February. Mark Heritage of Hammonds said,
"As far as we are aware, the preliminary injunction
stopped infringing activity at the fair. Creative
Tops also received an apology".

ACID comment, "One of the benefits of having
ACID Accredited Lawyers like Hammonds with a
global signature is the ease with which ACID
members can take action in other countries.
Coupled with much easier access to the judicial
system in Germany, this really does mean that
ACID members can rely on total support should
they require it.

Pat Dawson, Creative Tops MD said,
"I was really surprised
and delighted that
Hosea Haag was
prepared to work with
me over the weekend
to help us achieve our
objectives.

| think our action
delivers a very clear
message to all within
our sector about our
anti copying IP
strategy".
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DIDS MACDONALD ceo of ACID

ANTI COPYING IN DESIGN

“ Our IP is our wealth and
fundamental to our livelihood

Anti Copying in Design > ACID Anniversary Event
Design Council, London - 9 April 2008

and if it is stolen -

we are out of business!

one | never dreamed of 10 years ago.

As my surname suggests, | came from
a highland Presbyterian background where
the simple division between good and bad
(including stealing) were gently ground into
our conscience from an early age.

T his is a monumental day for ACID and

Maybe naively, | expected in adult life when |
became a designer/manufacturer, to reap the
rewards of my creative labours without being
ripped off.

So when our designs and products were
consistently copied | felt an outrage that
perhaps was disproportionately passionate but
very real. The day | saw cheap look-alikes of my
products on display in a major high street
retailer was the day | became an ardent
campaigner against copying!

At ACID we have devoted the last 10 years to
DESIGN PROTECTION! As a lover of creating the
aesthetic, | never dreamt about or understood —
intellectual property. | even had to talk to IP
lawyers which, unlike now, were the rarest of
professions in the 80's! It was like speaking to
someone from another planet and in a cosmic
language. Very little of what was said seemed
to relate to my world of design and creativity
and | was actually paying fhundreds in
communication ping-pong to understand the
machinations of this rather strange world - IP
law, the law | was later to rely on to remedy my
situation. ACID has endeavoured to be a
commonsense conduit, bridging gaps and
providing education about this horribly
complex set of laws.

| believe Design isn't just something that
miraculously appears and increasingly designers
are simply not prepared to stand back and see
their market share eroded with carbon copy
versions of their own distinctive products.
Designers dare to be different - creating eclectic
styles doesn't just happen by chance: it takes a
creative boldness to tread where others would
rather follow than lead.

Good design is one of innovation’s most
effective conduits and plays an increasingly
significant part in the UK's economic success. In
the Gowers Report commissioned by the
Government in 2006 to look at the health of the
UK's IP there was very little mention of design
right. In fact if you take a look at a graphic
showing how many mentions of design rights
or design contained in the report, it highlights
how very little credence is given to the
importance and value of design in the UK.
| hope that in the future design will be
recognised as making a vital contribution to the
UK economy.

Within the design industry we all have a
responsibility to ensure that the consumer

realises that good design has a value and its
intellectual property must be respected and
rewarded. Design and innovation are one of
the key unique selling points for the UK
economy but in order to compete on a global
basis sourcing from China has to be a major
consideration. But how do designers safeguard
their intellectual property and how can one
ensure that manufacturing partnerships with
Chinese companies will be honoured so that
products reach their full market potential
without being copied? The UK is the top
European investor in China with the value of
projects in the region of £11 billion so many
companies are clearly following this route to
market and having prosperous and positive
relationships with Chinese partners. However,
the flip side of the coin indicates frightening
statistics that 80% of all world counterfeit,
pirated and copied goods come from China.

Our IP is our wealth and fundamental to our
livelihood and if it is stolen — we are out of
business.

So we believe that pressure needs to be
brought upon those, many in our own back
yard within retail and manufacturing, who are
creating the demand for cheap, often knock off
designer products to have a publicly declared
responsibility for IP rights respect together with
a declared commitment to mediate rather than
stonewall legal challenge. Hiding behind the
legitimacy of the law with deep pockets to
perpetuate litigation is a well-worn tactic. We
hope that Corporate Responsibility will include
IP respect and that Government will not only
recognise this but also actively support ACID’s
campaign. We also believe that it is high time
to address the disparity between copyright and
design right infringement with corporate crime
sanctions which we believe would also have a
significant deterrent effect against those who
copy as well as significantly increasing
exemplary damages to act as a real deterrent
against design theft.

However large or small the organisation, at
ACID we believe education and knowledge
regarding the basic fundamentals of
intellectual property are a key strength.
Ensuring that the mechanics of IP (registering
of designs, trade marks and creating an audit
trail) mesh seamlessly with design creation
does help deter and prevent copying. OHIM,
the Office for Harmonisation in the Internal
Market (that's the European TM and Designs
registry) like ACID is as a not for profit
organisation, but that's where the similarity
ends. ACID receives neither Government
funding nor sponsorship while OHIM has an
embarrassingly outrageous surplus of more
than £300+ million in their coffers — with an
extra £190,000 pouring in every working day

from registrations. With these surplus funds
maybe OHIM could actively support designers
across Europe by offering reduced trade mark
registrations or free design registration similar
to the free design deposit bank service which
ACID offers. ACID holds a staggering number of
copies of designs - over 250,000 a free benefit
of membership. This helps members and
individuals to have an effective document
management system which will help to protect
their commercial well-being. Interestingly
OHIM, representing 27 member states, holds
only 250,411. So there clearly is a need for IP
protection through a much more affordable
design registration system.

So 10 years on | now
realise that IP really isn‘t
rocket science and when
identified as a key asset,

its monetary value is a
recognisable USP and
key driver in mergers,
acquisitions and
investments.

As a positive force, IP can be used as a powerful
broker in collaborative design. By including and
broadening IP education in all design
universities, graduates will come to market
better equipped to face some of the more
challenging aspects of market reality and the
message is clear to those designers within the
creative industries! PROTECT IT,
OR FORGET IT!

When ACID was formally launched in 1998
research indicated that 86% of product copying
was discovered at the first port of market entry,
the trade exhibition so we set up a grass roots
support mechanism for copying complaint
handling. At one end of the scale it enables
companies, on discovering copy products to act
quickly to cut off the oxygen supply. Amongst
the hundreds of settlements on behalf of ACID
members this is a short clip two months
following discovery of Bombo stool knock offs
at the Furniture Show at the NEC.

But is not only furniture, no product is safe,
another successful settlement and subsequent
destruction was totally unsafe rip offs of the
well-known Villeroy and Boch wave designs.
Both knock offs had frightening health and
safety implications. So it became clear to me

e -

that although the exhibition arena provided the
best possible showcase for design, exhibitions
were also perfect supermarkets for copy cats
providing design thieves with the ideal
opportunity to look at the best and latest on
the market, photograph the product, take
away trade catalogues and then ruthlessly copy
- often sending designs off to the far east, fast
tracking production and getting them back
onto our retail shelves in a matter of a few
days. As more and more ACID members and
non-members came seeking our help and
advice at shows over alleged copying
complaints it was a natural development to
encourage the main exhibition organisers to
become Acid accredited with a zero tolerance
of plagiarism but also to establish an ACID
mediation service. In the last 10 years ACID has
spent over 400 days at ACID Accredited
exhibitions and undertaken over 2000, less
than 30% have required further legal
intervention and of those, over half have been
resolved either with a letter before action or
undertakings. This could not be a better test
case for the value of mediation.

So | am proud today to announce a first for the
UK creative industries — and launch ACID's
Mediate to Resolve national mediation service
created to offer businesses a real alternative to
costly litigation, not just on the exhibition floor
but anytime, anywhere, when there is a dispute
over IP ownership or alleged copying.

ACID’s Mediate to Resolve
will provide a highly cost
effective and time
effective route to

dispute resolution for
members and
non-members alike.

| believe Mediate to Resolve will provide a
whole new dimension to IP disputes, bringing
parties together with the support of a mediator
to resolve alleged copying complaints while
avoiding legal intervention.

ACID’s Mediate to Resolve panel is being
chaired by former High Court Judge, Sir
Jonathan Parker and includes some of the
countries most experienced and highly
regarded mediators skilled in dispute
resolution. So often mediation can prevent
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