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Digital Economy Act

The Digital Economy Act provides for new obligations on ISPs to co-operate with rights holders to tackle digital copyright theft.  The new powers contained within the new Act were misinterpreted by many opponents and the media during the passage of the legislation through Parliament.  This note is designed to describe exactly what the Act provides for.

It is simplest to see the Act in three parts in relation to its impact on online copyright theft.
1. The first imposes obligations on ISPs in relation to sending notices to customers if they infringe copyright 
2. The second provides for a route for technical measures to be introduced if the first obligations don’t work in reducing digital copyright theft
3. The third provides for action to be taken to force ISPs to block certain infringing websites.
The Government has published a consultation in relation to how the costs of the obligations process would be shared.  The current proposal is that content owners would pay the majority of costs.

 1) The Digital Act imposes two initial new obligations on ISPs.

1) To notify their subscribers if copyright owners tell them an IP address is alleged to have been used in infringe copyright.

2) To keep a record of these infringement reports for each subscriber and if they rise above a certain threshold, then copyright owners will, with a court order, be able to take action against those included on the list.

These obligations require significant further detail to be implemented.  These details will be set out in a code approved by OFCOM, or if no industry agreement can be found, made by OFCOM.
This code has to be finalised 6 months from now, which is when the notification process would be able to begin.
The code will contain significant detail that will impact on the success of the initial notifications including 

· Principles for evidence gathering process
· Content of Copyright Infringement Reports (CIRs) (the notices sent to ISP from copyright owners)
· Method by which CIRs are sent

· Time limit on issue of CIRs

· Invalid [incomplete/inaccurate] CIRs

· Thresholds for when notifications are sent and the number

· Methods by which notifications are sent

· Timing of notification and subsequent ones

· Content of notifications

· Access by copyright owners to copyright infringement list
· Access by subscribers

· Subscribers right to appeal a notification

· Disputes about the Initial Obligations Code

· Indemnity and Warranty

OFCOM will also have to provide a report every three months and then at 12 months on the extent of unlawful copyright infringement, the extent to which copyright owners are making content legally available and how the education campaigns are being implemented. It must also assess the volume of copyright infringement reports.

2) Technical measures
If the sending of notifications does not prove sufficient to reduce online copyright theft, then the Secretary of State can impose further obligations on ISPs to take measures to limit internet access to certain subscribers.  These technical measures cannot be introduced until 12 months after the initial obligations begin, which ultimately is no sooner than 18 months from now.  
These further obligations will only be implemented following reports from OFCOM on the success of the initial obligations followed by a report from OFCOM (following a request by the Secretary of State) to assess whether and how/which technical measures should be implemented.  These reports are not binding on the Secretary of State but are designed to be informative reports.  Technical measures could include a range of options from temporary suspension through to bandwidth capping.  Proposals would be drawn up by OFCOM and ultimately have to pass through Parliament but though secondary legislation.

Should technical measures be introduced, the Act also provides for a process of appeal for consumers against any decision to impose a technical measure against them.

3) Site-blocking
The Act also provides for the Secretary of State to bring forward powers to allow copyright owners to apply for an injunction to require ISPs to block access to internet sites which have, or are likely, to be used to provide access to a ‘substantial amount of material’ that infringes copyright.  Before any legislation is brought forward, the Secretary of State would have to consult widely, is clear that any action is proportionate and is having a serious adverse impact, wouldn’t prejudice national security, take into account impact on legitimate users and have regard to freedom of speech.  Any proposals brought forward would also have to be subject to a secondary legislative process called a super affirmative resolution, which ultimately means greater Parliamentary scrutiny.
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